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SUMMARY
Chapter Summary and Key Concepts

Chapter 3 examines the criminal law and reviews the establishment of criminal responsibility and criminal defense.

Topic: The Development of Law

· The criminal law as a form of social control occupies one end of a continuum: folkways mores norms laws.

· The criminal justice system is governed by the criminal law, which developed 
in a sporadic and uneven fashion.

· The criminal law is influenced by the Code of Hammurabi, the first known set of written laws.

· The four sources of law are common law, constitutions, statutes, and 
administrative rules.

Topic: Common Law

· The early North American colonies adopted the principles of English common law which called for cases to be decided on precedent.

· Four issues guide precedent: predictability, reliability, efficiency, and equality.

· Instead of being expressly specified by a constitution or a legislature, the common law is based on judicial decisions.

· Common Law is sometimes called case law, judiciary law, judge-made law, customary law, or unwritten law.

Topic: Criminal Law

· The criminal law represents the state against individuals.
· The Bill of Rights is an especially important cornerstone of the criminal law.

· Substantive laws proscribing murder, rape, robbery, and the like originate from statutes provided by Congress and state legislatures.

· Three criteria determine what behaviors are criminal: legal enforceability, legal effects, and the existence of other means to protect society from undesirable behavior.

Topic: Administrative Rules, Procedural Law, and Civil Law

· A number of agencies that govern health, customs, the environment, and parole promulgate administrative rules that are enforceable by the criminal law.

· Procedural law controls how criminal justice system officials enforce
substantive law.

· Civil law is concerned with disputes between individuals. It deals with contracts, personal property, maritime law, and commercial law.

Topic: Classifications of Crime

· Crime can be classified into three categories: felonies, misdemeanors, and inchoate offenses.

· Felonies, the most serious types of criminal offense, include murder, rape, assault, larceny, arson, and other offenses at the state and federal level.

· Misdemeanors are less serious than felonies and are subject to less severe penalties. 

· An offense may be categorized as either a misdemeanor or felony, depending on the circumstances.

· Inchoate offenses are offenses that do not have to be completed in order for a suspect to be arrested, charged, and punished.
Topic: Criminal Defense

· Some of the following elements, called the corpus delicti (meaning "body of the crime"), must be present in order for an act to be labeled a crime: the 
criminal act (actus reus) (must be present in all offenses); the criminal intent (mens rea) (must be present in some offenses); the relationship between actus 
reus and mens rea (also called concurrence); attendant circumstances (must be 
present in some offenses); result (criminal harm; must be present in some 
offenses) 

· Strict liability offenses are the primary exception to the requirement of the presence of both mens rea and actus reus.

· Six arguments can be used in the defense against a criminal indictment: my
client did not do it; my client did it, but is not responsible because he or she is 
insane; my client did it but has a good excuse; my client did it but has a good reason; my client did it but should be acquitted because the police or the prosecutor cheated; my client did it but was influenced by outside forces. 

Learning Objectives

1. Frame the development of the U.S. criminal law.

2. Evaluate the function of each of the four issues that guide precedent.

3. Identify and define the sources of the criminal law.

4. Compare and contrast the similarities and differences between criminal law and civil law.

5. Differentiate between substantive law and procedural law.

6. Distinguish between felonies and misdemeanors and illustrate why the application of these labels is not always consistent.

7. Justify the need for inchoate offenses.

8. Outline the elements of a criminal offense.

9. List the six arguments that can be employed in the defense against a criminal 
indictment.

Key Terms

Actus reus “Guilty deed”; the physical action of a criminal offense.

Affirmative defense A defense in which the defendant must provide evidence that excuses the legal consequences of an act that the defendant has been proven to have committed.

Alibi A defense that involves the defendant(s) claiming not to have been at the scene of a criminal offense when it was committed.

Attendant circumstances Additional conditions that define a given criminal offense.

Beyond a reasonable doubt The highest level of proof required to win a case; necessary in criminal cases to procure a guilty verdict.

Bill of Rights The first 10 amendments to the U.S. Constitution, which guarantee fundamental rights and privileges to citizens.

Case law The published decisions of courts that create new interpretations of the law and can be cited as precedent.

Civil law The law that governs private rights as opposed to the law that governs criminal issues.

Code of Hammurabi An ancient code instituted by Hammurabi, a ruler of Babylonia, dealing with criminal and civil matters.

Common law Laws that are based on customs and general principles and that may be used as precedent or for matters not addressed by statute.

Concurrence The coexistence of actus reus and mens rea.

Corpus delicti “Body of the crime”; the criminal offense.

Criminal law The law specifying the prosecution by the government of a person or people for an act that has been classified as a criminal offense.

Double jeopardy Prosecution of a defendant in the same jurisdiction for an offense for which the defendant has already been prosecuted and convicted or acquitted.

Entrapment The use of extreme means by law enforcement to pressure someone to break the law.

Felony (from Chapter 1) An offense punishable by a sentence of more than a year in state or federal prison and sometimes by death.

Habeas corpus An order to have a prisoner/detainee brought before the court to determine if it is legal to hold the prisoner/detainee.

Inchoate offense An offense composed of acts necessary to commit another offense.

Infancy In legal terminology, the state of a child who has not yet reached a specific age; almost all states end infancy at age 18.

Infraction In most jurisdictions, a minor civil offense that is not serious enough to warrant curtailing an offender’s freedom.

Insanity defense A defense that attempts to give physical or psychological reasons that a defendant cannot comprehend his or her criminal actions, their harm(s), or their punishment.

Magna Carta “Great Charter”; a guarantee of liberties signed by King John of England in 1215 that influenced many modern legal and constitutional principles.

Mens rea “Guilty mind”; intent or knowledge to break the law.

Misdemeanor (from Chapter 1) A minor criminal offense punishable by a fine and/or jail time for up to one year.

Penal code A code of laws that deals with crimes and the punishments for them.

Precedent A prior legal decision used as a basis for deciding a later, similar case.

Preponderance of the evidence The burden of proof in a civil trial, which requires that more than 50 percent of the evidence be in the plaintiff’s favor.

Procedural law Law that specifies how the criminal justice system is allowed to deal with those who break the law or are accused of breaking the law.

Rule of law In the context of criminal justice, the government cannot punish any individual without strict adherence to clear, fair, and defined rules, laws, and procedures.

Stare decisis The doctrine under which courts adhere to legal precedent.

Statute A law enacted by a legislature.

Statutory law The type of law that is enacted by legislatures, as opposed to common law.

Statutory rape Sexual activity conducted with a person who is younger than a specified age or incapable of valid consent because of mental illness, mental handicap, intoxication, unconsciousness, or deception.

Strict liability Responsibility for a criminal offense without intention to break the law.

Substantive law Law that describes which behaviors have been defined as criminal offenses.
Tort law An area of the law that deals with civil acts that cause harm and injury, including libel, slander, assault, trespass, and negligence.
Discussion/Essay Questions

1. Trace the development of criminal law. 

· The Code of Hammurabi—These laws of ancient Babylonia are the earliest known written laws.

· The Magna Carta—This document that King John of England signed in 1215 limited the power of the king and provided for the rights of citizens.

· Common law—The common law is based on the decisions of the judiciary. The idea is that similar cases should be treated in a similar manner. Over the decades, thousands of cases came to form the foundation of common law.

2. What are the various sources of the law?

· Constitutions, which express the will of the people and, in the United States, governs the country.

· Statutes, which are debated and voted on by legislative bodies and presumably represent the will of the people.

· Administrative rules, which are developed by agencies consistent with their responsibilities to

· oversee aspects of commerce and public protection.

3. What is the difference between substantive law and procedural law?

· Substantive law tells us what behaviors are defined as crime. The substantive laws are found in the criminal codes of the state and federal governments and are the result of generations of political and social development. The substantive law sets the parameters on the punishment for each type of offense.

· The procedural law specifies how the criminal justice system is allowed to deal with criminal offenses and sets the rules by which the criminal justice system processes cases. Procedural law specifies rules of arrest, search and seizure, rights to attorneys, and attorney/client privilege.

4. List six arguments a defense attorney might use to mitigate the culpability of a defendant. 

· My client did not do it. (The defendant is completely innocent of the charges.)

· My client did it, but my client is not responsible because he or she is insane. (The defendant committed the offense, but is not responsible because of insanity.)

· My client did it but has a good excuse. (Excuses include duress, age, mistake, and intoxication.)
· My client did it but has a good reason. (Reasons include self-defense, consent, and necessity.) 

· My client did it but should be acquitted because the police or the prosecutor cheated. (Examples of misconduct include statute of limitations, entrapment, double jeopardy, and police fraud or prosecutor misconduct.)

· My client did it but was influenced by outside forces. (The defendant committed the offense because of influences outside his or her control.)

Media Connections

The film A Few Good Men (1992) focuses on military law rather than civil or criminal law. Have your students watch the film. Why is Lt. Daniel Kaffee (Tom Cruise) so anxious about calling Col. Nathan R. Jessep (Jack Nicholson) to the stand? How does this differ from civilian trials? 
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